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REQUEST FOR LIMITED WAIVER 

 
Halstad Telephone Company (“Halstad”), by its attorneys and pursuant to Section 1.3 of 

the Commission's Rules,1 hereby requests a limited waiver of the filing deadline by which 

Halstad must submit a letter of commitment for a Letter of Credit (“LOC”) from an acceptable 

bank pursuant to the Rural Broadband Experiments Order,2 and that the Commission accept the 

attached letter of commitment from a bank meeting the Commission’s requirements.3 In the 

alternative, Halstad requests the Commission waive the top-100 bank requirement for its original 

LOC. For the reasons explained herein, good cause exists to grant the requested relief, such that 

Halstad be reinstated as a provisionally winning bidder in the Rural Broadband Experiments 

(“RBE”) proceeding.  

In support of its request, Halstad states the following:  

 

Factual Background 

On December 5, 2014, the Wireline Competition Bureau (“Bureau”) announced that 

Halstad was provisionally selected for $303,370 in funding through the RBE program. In support 

                                                 
1 47 C.F.R. 1.3.  
2 In re Connect Am. Fund; Annual Reports & Certifications, 29 FCC Rcd 8769 (F.C.C. July 14, 2014)(Rural 
Broadband Experiments Order). 
3 See Attachment A. 
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of its provisional selection, Halstad timely submitted the information required by the Bureau, 

including a letter of commitment for an LOC on January 26, 2015. Included with Halstad’s 

January 26, 2015 submission was a letter explaining Halstad’s efforts to obtain an LOC from a 

top-100 bank, and that it had ultimately gotten its LOC from its local bank, with which it has 

done business for more than one hundred years. Implicit in Halstad’s presentation (although not 

precisely stated as such) was an informal request for waiver of the top-100 bank requirement. 

On June 15, 2015, the Bureau issued an Order in which it affirmatively removed Halstad 

from further consideration as a winning bidder in the RBE program for failing to submit a letter 

of commitment for an LOC from a top 100 bank.4 The Bureau did not address Halstad’s informal 

request for waiver of the top-100 requirement. Under separate cover, Halstad is seeking 

reconsideration of the Bureau’s decision. 

 

Good Cause Exists for Waiver of the Commission’s Rules 

Section 1.3 of the Rules permits the Commission's rules to be waived for good cause 

shown. The Commission may exercise its discretion to waive a rule where the particular facts 

make strict compliance inconsistent with the public interest.5 In addition, the Commission may 

take into account considerations of hardship, equity, and the effective implementation of public 

policy on an individual basis.6  

In this case, the Commission “expressly contemplated that participants in the experiments 

might meet the LOC requirement in a variety of ways,” and affirmatively stated that “selected 

entities would have flexibility in how they structure these arrangements and might choose to 

                                                 
4 In the Matter of Connect America Fund, Rural Broadband Experiments, WC Docket No. 10-90, 14-259, DA 15-
698, released June 15, 2015 at ¶9 (the “Order”). 
5 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990). 
6 WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969), cert. denied, 409 U.S. 1027 (1972). 
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obtain multiple LOCs over the support term.”7 In particular, the Commission also expressly 

noted that “[t]here is no Commission requirement that the same bank issue the commitment letter 

and the ultimate LOC.”8 Through the instant waiver, Halstad is essentially asking to use a 

subsequent LOC issued by CoBank instead of the LOC that Halstad initially submitted on 

January 26, 2015, in a manner similar to what the Commission has already contemplated above. 

In the alternative, Halstad requests the Commission waive the top-100 bank requirement 

for its original LOC. In the Order removing Halstad from consideration as a provisionally 

winning bidder, the Bureau indicated that it did not have the time to determine whether a bank 

that is not a top-100 bank would have its assets exhausted by drawing on the LOC.9 However, 

Halstad’s provisionally winning bid of $303,760 is small compared to most of the other 

provisionally selected winning bidders, more than half of which were more than $1 million, and 

indeed, such a scenario is highly unlikely.  According to the terms of the Commission’s 

requirements for the LOC, the initial letter need only cover the first disbursement – in Halstad’s 

case, $30,376 – and may be incrementally increased upon each additional disbursement.10 These 

requirements effectively limit any issuing bank’s exposure to a manageable sum. 

Further, the record in the RBE proceeding demonstrates that the top-100 bank 

requirement is unnecessarily burdensome for small rural carriers like Halstad, so much so that 

NTCA-The Rural Broadband Association (“NTCA”) filed an emergency petition for waiver of 

the requirement for all participating carriers.11 In its request, NTCA states the difficulty rural 

providers may have obtaining LOCs from top-100 banks. No party filed in opposition to 
                                                 
7 Wireline Competition Bureau Reminds Provisionally Selected Rural Broadband Experiments Bidders of Letter of 
Credit Requirements, WC Docket No. 10-90, Public Notice (released Jan. 23, 2015). 
8 Id. 
9 Order, supra fn. 4 at ¶9. 
10 Wireline Competition Bureau Reminds Provisionally Selected Rural Broadband Experiments Bidders of Letter of 
Credit Requirements, WC Docket No. 10-90, Public Notice (released Jan. 23, 2015). 
11 Emergency Petition of NTCA-The Rural Broadband Association for Limited Waiver of Rural Broadband 
Experiment Letter of Credit Requirement, WC Docket Nos. 10-90, 14-58, and 14-259, filed February 3, 2015. 
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NTCA’s request. The Commission also sought comment on, but has not yet addressed, LOC 

requirements for Connect America Phase II funding.12 In that proceeding, NTCA again raised the 

issue of the top-100 bank requirement, as did the National Rural Electric Cooperative 

Association.13 And indeed, Wells Fargo – a top 100 bank – told Halstad that the Commission’s 

next-day payment requirement is “close to impossible” to meet, and “will cause under 

operational risk that [Wells Fargo] should not assume.”14 

In either case, good cause exists for the requested waiver because it would allow Halstad 

to proceed as a provisionally winning bidder in the Rural Broadband Experiments program and 

to advance the policy objectives thereof – i.e., to “ensure that all Americans benefit from the 

technology transitions, and that [the Commission gains] data on the impact of technology 

transitions in rural areas, including Tribal lands, where residential consumers, small businesses 

and anchor institutions, including schools, libraries and health care providers, may not have 

access to advanced broadband services."15 As outlined in Halstad’s project application, the 

company will be leveraging its existing network to provide service to the RBE locations in 

question. Therefore, Halstad is positioned to deliver on the Commission’s stated objective of 

rapid distribution of funding and similarly rapid deployment of broadband service.  

In rejecting other requests for waivers of its RBE requirements, the Commission has also 

repeatedly emphasized the need to avoid delay in the implementation of both the price cap initial 

                                                 
12 Wireline Competition Bureau Seeks Comment More Generally on Letter of Credit Proposals for  
Connect America Phase II Competitive Bidding Process, WC Dockets No. 10-90 and 14-259, Public Notice  
(Wireline Com. Bur. Released Feb. 27, 2015). 
13 Comments of the National Rural Electric Cooperative Association on Petitions for Waiver of Letter of Credit 
Financial Institution Eligibility and Other Requirements for Rural Broadband Experiments and the Connect 
America Phase II Competitive Bidding Process, WC Docket Nos. 10-90 and 14-259, filed March 30, 2015 at pp. 3-4 
(highlighting how the top-100 bank LOC requirement would undermine participation by many small businesses that 
are located in rural areas and that tend to work with lenders other than national or big regional banks). 
14 See Email from Brian O’Connell to Gregory Sjostrom, attached hereto as Attachment B. 
15 Rural Broadband Experiments Order at ¶6. 
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model support offering and the implementation of Connect America Phase II.16 However, grant 

of the instant waiver will not delay either the price cap model-based support offer or the 

implementation of Connect America Phase II because the Commission has already finalized the 

census block list for those purposes and has already made the offer of support to the price cap 

carriers.17  

Nor would granting Halstad’s waiver result in prejudice to either the Commission’s 

processes, as the Commission already has a cure period for funded RBE participants in place,18 

or other carriers, as the Commission has already stated no additional rural broadband experiment 

bids will be selected.19 

Waiver of the Commission’s rules is appropriate if the waiver applicant is able to 

demonstrate: (1) that the underlying purpose of the rule would not be served or would be 

frustrated by its application to the instant case, and that grant of a waiver would be in the public 

interest, or (2) in view of unique or unusual factual circumstances in the instant case, application 

of the rule would be inequitable, unduly burdensome or contrary to the public interest, or the 

applicant has no reasonable alternative.  

The Commission has authority to waive its rules if “good cause” to do so can be shown.20  

The Commission may exercise its discretion to waive a rule where particular facts would make 

                                                 
16 See In the Matter of Connect America Fund, Rural Broadband Experiments, WC Docket No. 10-90, 14-259, DA 
15-698, released June 15, 2015 at ¶4; In re Connect Am. Fund; Rural Broadband Experiments, 30 FCC Rcd 772 
(F.C.C. 2015) at ¶5. 
17 Wireline Competition Bureau Announces Connect America Phase II Support Amounts Offered to Price Cap 
Carriers to Expand Rural Broadband, WC Docket No. 10-90, Public Notice, DA 15-509, 30 FCC Rcd 3905 
(Wireline Comp. Bur. rel. Apr. 29, 2015). 
18 Rural Broadband Experiments Order at ¶60. 
19 Wireline Competition Bureau Announces Connect America Phase II Support Amounts Offered to Price Cap 
Carriers to Expand Rural Broadband, WC Docket No. 10-90, Public Notice, DA 15-509, 30 FCC Rcd 3905 
(Wireline Comp. Bur. rel. Apr. 29, 2015). 
20 47 CFR 1.3.   
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strict compliance inconsistent with the public interest.21  Thus, WAIT Radio charges the 

Commission with administering its responsibilities in a manner that is consistent with the public 

interest.  That a federal agency may discharge its responsibilities by promulgating rules of 

general applicability which, in the overall context, establish the “public interest” for a broad 

range of situations, does not relieve it of an obligation to take a “hard look” and seek out the 

public interest in particular individualized cases.  Indeed, the Commission’s right to waive its 

rules is not unlike an obligation in that it is a sine qua non to its ability to promulgate otherwise 

rigid rules.  It is the necessary “safety valve” that makes the system work.22   

In the instant case, it is clear that the underlying purpose of the Commission’s rules 

would be frustrated by their strict application and would be inequitable, unduly burdensome and 

contrary to the public interest.  Accordingly, a waiver is justified in the following circumstances 

here presented: 

1. Halstad timely submitted a letter of commitment for an LOC from its local bank, along 

with an informal request that the Commission waive the top-100 bank requirement. 

2. Halstad is a small, rural telephone cooperative that, like many similarly situated 

entities, could not get a letter of commitment from a top-100 bank without onerous conditions. 

3. Halstad has since obtained a letter of commitment from CoBank, which meets all of 

the Commission’s requirements. 

4. Halstad has demonstrated that prejudice will not result from a grant of either of the 

requested waivers. 

 
 
 
 
                                                 
21 WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969). 
22 Id. 
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Conclusion 

For the forgoing reasons, good cause, considerations equity, and the effective 

implementation of the Commission's policies warrant grant of the Halstad’s requested limited 

waiver of either i) the deadline for submission of a letter of commitment for an LOC, such that 

Halstad’s LOC from CoBank is accepted nunc pro tunc or ii) the top-100 bank requirement, such 

that Halstad’s original LOC commitment from its local bank is accepted. 

     Respectfully submitted, 

     Halstad Telephone Company 

     
     

By: _________________________ 
Harold Mordkofsky 
Benjamin H. Dickens, Jr. 
Salvatore Taillefer, Jr. 

     Its Attorneys 
     

Blooston, Mordkofsky, Dickens,                  
Duffy & Prendergast, LLP

2120 L Street, NW, Suite 300
Washington, DC 20037 
Phone: (202) 659-0830 

Dated: July 15, 2015 

______________________ __
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